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At a COURT of GENERAL SESSIONS 
of the Peace, holden in and for the 
City and County of New-York, at the 
City-Hall of the said City, on Monday. 
the 6th day of April, in the year of 
our Lord one thousand eight hundred 
and eighteen— 

PRESENT, 
he Honourable 
CADWALLADER D. COLDEN, 
Mayor of the City of New-York. 
or 
RICHARD RIKER, Recorcer. 
THOMAS R. SMITH, 
and Aldermen. 
A. L. UNDERHILL, 
HUGH MAXWELL, District Attorney. 
Joun W. Wyman, Clerk. 


GRAND JURORS. 


Wirttam L. Vanprrvoort, Foreman. 
Wittiam Parmer, Bonrnen Cuase, 
Joun Wirson, Joun Bioopcoon, 
James Van Horne, Perern M‘Carrer, 
Aaron Serceant, Jacon Loritvarn, 

Peter Empury, 
JoserH STRONG, Lewis Hartman, 
Naparact Puitiirs, Davin Cornest, 
Ereazer Lazarus, Josern Rivey, 
Eruraim Conrap, Samvuex Heaty, 
James Watsu, Criement C. Moone. 


(INSURANCE ON LOTTERY TICKETS.) 


JOHN KENNEY’S CASE. 
JOHN 1. DECKER and RICHARD 
RITTER’S CASE. 

PETER WILLIAMS and ABRAHAM 
P. BROWER’S CASES. 


Maxwexr, Counsel for the several Prose- 
Culions. 

Wiison, Counsel for Kenney. 

Price and Puorenix, Counsel for Decker 
and Ritter. 

Bocarpus and Price, Counsel for Wil- 
liams and Brower. 


On the traverse of an indictment, under the Stl. 
section of “ An act to prevent private lotteries 
und to restrain insurance of lottery tickets,” 





(2d vol. R. L. p. 190,°) it was held that a de- 
fendant, who had sold a policy of insurance on 
a number, thereby agreeing to pay a larger 
sum of money to the insured than he paid, in 
case such number was drawn ow a particular 
day, during the drawing of a lottery, was guilty 
although the insurance was made for another 
person and the defendant was not interested 
therein. 

In such case it is necessary to allege in the in- 
dictment, that the defendant insured on some 
particular number, to be drawn on some pare 
ticular day: and an indictment is insuilicient 
which alleges that the defendant insured a 
number lo the jurors unknown, 

An indictment under this statute alleged that the 
defendant insured a particular number, thereby 
agreeing, that if the said number should be 
drawn on the 26th of February, then the de- 
fendant would pay the insured, &c. On the 
tria' it appeared that the insurance was effect- 
ed, on the day last mentioned, for the 38th 
day’s drawing in the lottery, which was the Ist 
ot March—held that this variance between the 
iadi¢tment and the proof was fatal. 





was indicted for a misdemeanor, under 
the 8th section of the statute, restraining 





* «That it shall not be lawful for any person 
/or persons whomsoever, to sell the chance or 
| chances of any ticket in any such lottery as atore- 
said, or to insure for or against the drawing of 
|any such lottery as aforesaid, or to insure for or 
‘against the drawing any such ticket or tickets, 
or to receive any money or goods in considera- 
tion of any agreement to pay any sum or sums, 
or to deliver the same or other goods, if any such 
ticket or tickets shall prove fortunate or unfor- 
| tunate, or on any other chance or event, relative 
to the drawing of any such ticket or tickets, whe- 
ther as to their being drawn fortunate or unfor- 
tunate, or the time of their being drawn, or 
otherwise, hewsoever, or under any pretence, 
device, form, denomination, or description what- 
isoever, to promise or agree to pay any sum or 
sums, or to deliver any goods, or to do or forbear 
doing any thing for the benefit of any person or 
persons, Whether with or without consideration, 
on any event or contingency relative or applica- 
ble to the drawing of auy such ticket or tickets, 
or the number or numbers of any ticket or tickets, 
or to publish any proposal for any of the pur- 
poses aforesaid ; and if any person or persons 
shall offend against this act in any of the matters 
last aforesaid, he, she or they shall be deemed 
genilty of a misdemeanor, and shall, upon convic- 
tion, be fined in a sam not exceeding two hun- 
dred and fitty dollars, or be imprisoned for a 
‘ime not exceeding three months, by any court 
having cognizance thereof,” 


| 
} 
| During the last term, John Kenney 
| 
| 
| 
} 
! 
| 
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insurance on lottery tickets. The in- 
dictment, which consisted of several 
counts, alleged’ that the defendant, on 
the 20th of January, 1818, did sell to one 
Elizabeth Ackerman, a certain chance of 
ticket Number 2743, in the Medical Sci- 
ence Lottery, No. 4, authorized by the 
Legislature of this State, and then draw- 
ing in the city of New-York, whereby 
the said defendant, for the sum or pre- 
mium of twenty-three shillings and four 
pence, to him paid by said Ackerman, 
agreed with her that if the said ticket 
should chance to be drawn on the eleventh 
day’s drawing, he would pay her $ 100, 
against the form of the statute, &c. 
Other counts set forth the insurance 
of the same ticket or number by the de- 


fendant, whereby he agreed as above | 


stated. 

Decker and Ritter were indictecé for 
the same offence. The indictment con- 
sisted of three counts, the first of which 
alleved that the defendants, on the Ist of 
Javuary, 1818, at, &c. did insure “divers 
tickets, the numbers of which are to the 
jurors unknown,” (in the same lottery 
above mentioned,) whereby the defend- 
guts, in consideration of divers sums o 
money, paid to them by one Henry Sinith, 
iyreed to pay him the sum of $10, on 
such of the numbers as should be drawn 
on 2 certain day’s drawing of the lottery, 
&c. ‘The second count set forth in the 
same manner, the insurance of divers 
numbers to one Prime Martin, and the 
third to one William Giles. 

Williams and Brower were indicted 
separately ; the first named defendant, 
for that he, on the 26th of February, 
1818, at, &c. did sell to one Cyrus Tan- 
ner, a certain chance of ticket number 
5; whereby he the defendant agreed, for 
a certain premium paid by Tanner, that 
if that ticket should chance to be drawn 
on the 26th of February, he the defendant 
would pay said Tanner $5, against the 
form of the statute, &c.—the other de- 
fendant, for insuring ticket Number & 
to Cyrus Tanner for $5, to be drawn on 
the same day, as stated in the indictment 
against Williams. 

On the traverse of the indictment 
against Kenney it appeared that the de- 
fendant kept a grocery at the corner of 
Robinson and Greenwich-Street on the 














day laid in the indictment; and that ip 
or near the grocery, one Lucre had ay 
establishment for insuring lottery tickets, 
which he hired of the defendant. — Ip 
the absence of Lucre, the defendant was 
in the habit of selling insurances for the 
benefit of Lucre ; and on the day laid in 
the indictment insured the ticket set 
forth, and also several others, to Mrs, 
\ckerman, who, for herself and others, 
insured on that number $ 250. 

It appeared that the lottery was draw. 
ing in Miiden-Lane, in this city ; and 
that the insurance was eflected about 
ten o’clock in the morning, for the same 
day in which the insurance was made, 
After the sale, a bystander told the de- 
fendant he had been pigeoned. He went 
to the plure where the lottery was draw. 
ing, and found that the number insured 
was one of the first drawn that morning, 
The principal witness for the prosecu- 
tion, however, denied that she knew the 
number was drawn when she purchased 
the policy. 

It further appeared that Lucre disap- 
peared, and the defendant refused to pay 
according to the terms of the insurance. 

It was contended, on behalf of the 
defendant, that he could not be legally 
convicted, because he imsured for ano- 
ther person and was not interested i 
the business. 

The recorder charged the jury, that 
the statute was imperative, and that, ac- 
cording to its provisions, it was immate- 
rial whether the defendant insured for 
himself or others. Could the construc 
tion for which the defendant contended, 
be given to the act, then it would be in 
the power of those actually engaged iu 
these practices, to employ agents in @ 
secret manner, and the statute could be 
continually evaded ; for neither agent not 
principal could be convicted. 

Therefore, in the opinion of the court. 
this is no defence ; and should the jury 
believe the testimony it would be the 
duty to convict the dcfendant. 

He was found giliy by the jury, and, 
in consideration of his poverty, fined 
only $ 10 and the costs. 

On the traverse of the indictment 
against Decker and Ritter, it appeared 
that the defendants kept a lottery office f 
at the cormer of Warren-Sireet ar? 
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| in Broadway, and that Prime Martin, a 









1 an Bamblack, twice purchased a policy for $5; 
ets, ut the particular day on which the in- 

In urance was effected, or the day on 
Was vyhich the number was to be drawn, or 
the famthe sum or sums paid, or the number in- 


sured, the witness did not know. 

The counsel for the defendant con- 
tended to the court and jury, that the 
indictment was defective for uncertainty, 
and that the proof was insuflicient to 
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‘aw-feamproduce a conviction. In the indict- 
and amment neither the numbers of the tickets. 
boutfmthe sums paid for insurance, nor the 
ame—emgday for which the insurance was madeé, 


rere set forth. ‘The counsel commented 
on the testimony and concluded. 

Maxwell read to the court and jury 
the section of the statute on which the 
andictment was founded, and contended 
that the provisions of the statute were 
ufliciently broad and extensive to em- 
race any violation of the act, and that 
it was not necessary to set forth the par- 
ticular number insured, nor the day for 
which the insurance was effected. 
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Sap- 
o The recorder, after recurring to th 
ce. second count in the indictment, to whici: 
thei the testimony applied, charged the jury. 
sally me that the indictment, in not setting forth: 
ano: fie the number insured, nor the day for which 
d in fie it was insured, was loose and uncertain ; 
and his honour, therefore, advised the 
tha fm jury to acquit the defendants. 
, ac They were acqnitted. 
ate- The indictments against Williams and 
for Brower, by consent, were traversed at 
ruc: fm the same time before the same jury. 
ded, On the traverse of the indictment 
ye 1 against Williams, it appeared that he kept 
od in alottery office at No 123 Cherry street ; 
in afi ind that on the 26th of February, Cyrus 
1 be Tanner, the witness for the prosecution, 
not i purchased of a gentleman in the office, 
Py Whom the witness did not know, a poli- 
yurt, Bim Cy on ticket number 5, for which he paid 
jary fim Ss. dd. 5 and if that number came out on 
hes Pm the Seth day’s drawing in the lottery, 
Which day fell on the first of March, then, 
and, {Pam >y the terms of the insurance, he was to 
ined Pm teceive $5. 

On the traverse of the indictment 
nent Fw against Brower, it appeared, that he kept 
ved Pa lottery office and bookstore at the cor- 
tice ag ner of Nassau-street and Maiden-lane, his 
and : Sign being on the door ; and that an insu- 
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‘number 8, of a man in the office whom he 
did not know. The sum paid by the wit- 
ness, the amount to be received by him, 
and the time for which the insurance was 
“made, were the same as set forth in the 
‘indictment against Williams. 

It further appeared, that 12s had been 
furnished the witness to purchase policies 
by a person whom he-declined naming ; 
that the witness had expended ¢% of his 
;own money ; and that this was done for 
|the purpose of having indictments prefer- 
‘red against the defendants. 

| Bogardus contended to the court and 
\Jury, that as this act was penal, and con- 
tuned provisions abridging the natural 
rights of mankind, it should be construed 
strictly. ‘This rule had been adopted by 
the courts in England, and in our own 
country. 

The counsel referred to an English 
statute, rendering it a felony to steal 
cattle, under which act an indictment for 
stealing an ox was held not maintainable. 
In our own legislature, a penal act was 
passed, that no company of men, without 
an act of incorporation, should establish 
ia Bank ; yet this a¢t was not considered 
(as applying to an individual who estab- 
lished such Bank. 

Though the provisions of the act un- 
der which these indictments were framed 
are general, and were intended to em- 
brace all devices and contrivances which 
might be resorted to in accomplishing 
that against which the legislature wished 
to guard, yet it was never intended that 
the public prosecutor, pursuing the words 
of the statute, should frame a general in- 
dictment without the proper and precise 
specifications adapted to his case. Should 
he do this, no doubt the defendant might 
demur. 

By the English mutiny act, and that of 
Congress, it is provided, that, if any per- 
son shall commit any act of mutiny, he 
shall be punished, &c. yet it has been 
frequently decided that the particular act 
of mutiny should be specified in the in- 
dictment. 

It was, therefore, necessary in this 
case, to state the offence, with apt speci- 
fications : having done so, the District 
Attorney was thereby concluded ; and 
his proof ought to square with the mate- 
rial allegations in the indictment. 





| 
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yfance was effected by Tanner on ticket 
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The counsel contended that the indict- 
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ment having alleged that the agreement 
between Tanner and the defendants was, 
that, if the ticket should be drawn on the 
26th of February, then they would pay 
him $5, and the proof being that the a- 
greement was for the 30th day’s drawing, 
(the Ist of March,) there was a manifest 
variance, fatal to the prosecution. 
Maxwell contended to the court and 
jury, that, in misdemeanors of this de- 
scription, the time was immaterial. 


of lottery tickets ; and the time was not 
the gist or essence of the ofience. 

in the crime of burglary, the time be- 
comes material, and must be truly laid in 
the indictment and proved as laid ; but in 
assault and battery and other misdemea- 
nors, and in the generality of felonies, 
the time is immaterial. 

The counsel cited 1 Starkie’s Criminal 
Pleading, 57. 

The Recorder charged the jury, that 
although the constitution had reposed in 
them the right of judging of the law as 


well as of the fact, yet, it was not their | 
duty to decide a question manifestly con- | 


trary to law. 

There was nothing more clearly set- 
tled than that, on the finding of a grand 
jury, it becomes necessary for the public 
prosecutor to support such finding, and to 
prove the material allegations contained 
in the indictment. 

The indictments in these cases allege, 
that Cyrus Tanner purchased a chance or 
policy of these defendants, for the draw- 
ing on the 26th of February. The de- 
fendants, by their plea, which applies to 
the whole indictment,-say, We made no 
such agreement. ‘Tanner, in his testimo- 
ny, confirms the allegation on their part ; 
for he says that he purchased the policy 
for the 38th day’s drawing, which was 
the first day of March. 

In the opinion of the court, should the 
jury, contrary to the testimony before 
them, believe that the policy was pur- 
chased for the 26th of February, con- 
formable to the indictment, then they 
might convict the defendants : but, should 
the jury believe the principal witness for 
the prosecution, it would be their duty to 
acquit the defendants. 

They were acquitted by the J ury. 


The | 
substance of the charge was the insurance || 
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| (ASSAULT AND BATTERY—EXECUTION, 


| WILLIAM BROWN and ELIZABETH 
his wife, et al. 
/Maxwexr, Counsel for the prosecution. 
Waits and Tucker, Counsel for the De 
| fendants. 


! 





ij been issued, be void, yet the officer is not a tres. 
passer while in the due discharge of bis duty 


law. 
A sheriff, or any other general officer, while sery. 
| ing process, is not bound, by law, to show i: 
“though it is, generally, discreet to do so: by 


special authority. 
A woman, in the presence of her husband, ca; 
not be guilty of an assault and battery on ano: 


| Though the judgment, on which an execution ha | 


this rule doth not apply to a person having gf 











uary last, while in the due execution ¢: 
the duties of his office. 


ment, having an execution in his hond 
against Brown for $15,96, issued by 
Elisha Morrell, Esquire, the  assistay’ 
justice of the second ward, the witnes 
| went to the house with another person 
levied on the furniture, and while in the 
act of taking away a table, he was assault: 


While in the house, the wife locked the 
key, and he deemed it prudent to retire. 


he went to the house to remove the goods, 


he burnt his own fingers. 


counsel for the defendsnis 
prove, that the judgment, on which the 
execution was issued, was wholly void; 
inasmuch as neither the plaintitY nor the 
defendant in the suit, at the time the 
judgment was rendered, resided in_ the 
ward in which the court was held. 
To show that a judgment thus re 
dered was void, the counsel read to the 
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in executing such process, and is protected bee 


ther with whom the husband has a controversy [4 


During the last term, the defendan} 
were indicted for an assault and battery) 
‘| committed on John C. Gillen, one of thep™ 
| marshals of this city, on the 31st of Jant 


It appeared from the testimony of Gil: 
len, that on the day laid in the indict 
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whoa wi 


'ed and beaten by the defendants, and pref 
ivented from remoy ing the property.—>— 


outer door and beat the witness with thee 
The witness further stated, that beforeyy 


he had apprized the defendant of the exe 
cution, who told him to be careful, let— 


The prosecution having rested, thef 
offered why 


court the 103d section of the act rt | 
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lating to the city of New-York. (2d Vol. 
R. L. p. 379.) 

Maxwell contended, that although the 
judgment might have been void, yet, the 
oticer having the execution, was not 
bound to look beyond that authority, and 
ought to be protected by law. The coun- 
sel, therefore, urged the court, that the 
evidence offered ought not to be admitted. 

The opposite counsel, in reply, con- 
tended, that the officer, acting under a 
void execution, was a trespasser ; and 
the defendants had a right to make use of 
as much force as was necessary to expel 
him from their house. 

The counsel further offered to prove, 
that the prosecutor was the agent of the 
plaintiff when the judgment was obtained, 
and had a full knowledge of the circum- 
stances under which it was obtained. 

The mayor said that he could never 
subscribe to the doctrine, that an officer 
is responsible for executing an irregular 
process. If the plaintiff in the suit, stood 
in the situation of the complainant in this 
prosecution, he would be obliged to tra- 
vel back to the judgment for his justifica- 
tion; but the officer is not bound to do 
this, but may ground himself upon the 
process under which he acted. The 
question in this case, is, whether the ex- 
ecution be void, not whether the judg- 
ment is so. ‘There is no doubt but that 
the justice could legally issue this pro- 
cess ; and if so, the oflicer is protected 
while acting under its authority. ‘To al- 
low a different rule to prevail, would be 
dangerous in the extreme. 

As to the question, whether the officer, 
in this instance, being the agent of the 
plaintiff, could protect himself under the 
execution while the judement was void, 
his honour thought that if the defendants 
could prove such agency, then the oflicer 
would stand in the same situation as the 
plaintif¥ in the suit would do, if called 
upon to justify the seizure ot the goods 
on this execution. But, in adducing proot 
ot such agency, the court would hold the 
defendants to much strictness ; inasmuch 
as the statute, upon which they ground 
themselves, is to be construed strictly. 

The court, therefore, rejected the tes- 
timony offered relative to the invalidity 
of the judgment. 

The defendants preduced some testi- 
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mony to show that, in obtaining the judg- 
ment, Gillen was the agent of the plain- 
tiff ; but the court deemed such testimo- 
ny insufficient. 

Several witnesses, on behalf of the de- 
fendants, concurred in showing, that when 
Gillen came to the house to carry away 
the goods, the husband was not present : 
that the wife requested to know by what 
authority the officer acted ; but he would 
not show the execution: that he appear- 
ed to assume more authority than was ne- 
cessary ; and, according to the account 
given by one of the witnesses, actually 
assaulted and beat Mrs. Brown :—that 
when he was about taking away the table; 
she seized it, and there was a considera- 
ble struggle between them; the one in 
retaining, and the other in taking it away. 

While they were thus engaged, the hus- 
band came, but neither of the witnesses 
saw him strike the officer, as he asserted 
in his testimony, though several of them 
testified that they saw the whole affair. 

After the testimony had closed, the 
mayor directed tiie attention of the coun- 
sel to two points : 

1. Was the officer, while acting under 
this execution, legally bound to show it. 

2. Could the wife, in this instance, le- 
gally be found guilty of an assault and 
battery, the husband being present. 

Wallis summed up the case on behalf 
of the defendants, and admitted the prin- 
ciple, that a general officer, known as 
such, while executing process, is not 
bonnd to show his authority. 

The counsel contended to the jury 
that they were bound to decide accord- 
ing to the weight of testimony. Ground- 
ing themselves on this, it was impossible 
to tind the defendants, or either of them, 
guilty. ‘The officer, in this instance, 
under colour of his office, had proceeded 
far beyoud his authority ; and had com- 
mitted an outrage in the dwelling of a 
citizen, not to be tolerated. 

Maxwell contra. 

The mayor charged the jury, that the 
due administration of the police depart- 
ment in this city was highly important. 
He was aware that many complaints ex- 
isted in the community, concerning the 
arbitrary exercise of power, by many 
individuals attached to that department, 
and he had come at its head with a firm 

2 
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determination to keep a watchful eye 
over their proceedings, and to repress 
abuses wherever they might exist. 

It was, nevertheless, certain, that 
while the officers of the police conduct- 
ed themselves with propriety in the dis- 
charge of their duties, the due adminis- 
tration of justice required that they 
should be protected. 

On this occasion, though it would 
have been more discreet in the officer 
to have shown his authority, still he was 
not Jegally bound to exhibit it. He was 
a general officer ; and the community Is 
‘bound so to regard him. 

This rule, his honour remarked, ap 
plied to himself in his judicial character ; 
the jury recognised him as a judge sit 
ting in this court, though he did not ex- 
hibit his commission. but, in this case, 
it appeared that prior to the seizure of 
he goods the marshal had apprized 

rown of this execution. 

His honour here went into an exami- 
nation of the testimony on behalf of the 
defendant, and proceeded to that of Gil- 
ten, and charged the jury, that the whole 
case depended on the credit to be at- 
tached to his testimony: that the testi- 
mony of the defendants’ witnesses was of 
2 negative nature, that of Gillen positive. 

He concluded, by charging the jury, 
that if they believed that Mrs. Brown 
assaulted and beat the officer, while her 
bnsband was present, she would be pre- 
sumed as acting In conformity with his 
wishes, and on that principle she ought 
to be acquitted. 


On the whole, should the jury believe | 
the testimony of Gillen, the defendants | 


pught to be found guilty ; but if, on the 
other hand, the jury should believe, ac- 
cording to the testimony on the part of 
the defendants, that this officer was guil- 
ty of a wanton abuse of power in the ser 

vice of this execution, then the defen- 
dants ought to be acquitted. 

They were acquitted by the jury. 


The same doctrine, upon which the 
decision in the above case is founded, 
was laid down by his honour De Witt 
Clinton, while mayor of this city, in the 
case of Witham Hoiiler. 

_ Phis was a case on an indictment a- 
gaimst the defendant. for au assault and 
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battery on William St. Leger, a marshal, 
while in the due execution of the duties 
of his office. 

It appeared, that the marshal went on 
board a vessel, of which the defendant 
was the mate, to serve a warrant on him, 
The officer was beaten and otherwise re- 
sisted in the execution of the duties of his 
office by the defendant and the captain. 

The defence attempted on the trial 
was, that in the warrant the name was 
Harper instead of [luffler. 

The question having been argued 
by Messrs. Sampson and Anthon for the 
defendant, and Colden, district attorney, 
tor the prosecution, his honour the mayor 
charged the jury, that it was immaterial 
whether the name was correct or not; 
and that it was incumbent on the officer 
to take the person intended to be arrest: 
ed. His honour stated the law to be, 
that an officer is not bound to show his 
writ or warrant ; and that no person has 
aright to resist him in the discharge of 
his duty, whether the name is correct or 
not: for, should the person resisting kill 
the officer, it would be murder, whether 
he told him to stand off or not; and that 
it was the duty of every citizen in such 
cases to submit. 

The jury, without retiring from their 
seats, found the defendant guilty. 


(TRESPASS. ) 
JOHN’S CASE, a Slave. 


Maxwexr, Counsel for ihe Prosecution. 
Dr. Grauam, Counsel for the Prisoner. 


To cut off and carry away lead from the roof of a 
building is not a felony ; but if, after the sepa- 
ration, the lead is leit near the place, and subse- 
quently carried away feloniously, this isa felony. 


The prisoner was indicted for petit 
larceny in stealing a quantity of lead, the 
property of Evert Duyckinck. 

It appeared that the lead which was 
attached to the roof of the prosecutor's 
house, at Old-Slip, was cut off and car- 
ried away by the prisoner: but whether 
after the separation from the building, 
ihe lead was left, and subsequently car- 
ried away, did not appear. 

Dr. Graham contended to the court, 
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that this was a mere trespass on the free- 
hold. It had not been proved that after 
the lead was separated it was left on the 
yremises, and afterwards carried away. 

The mayor so charged the jury, and 
the prisoner was acquitted. 


(RECEIVING STOLEN BANK BILLS.) 





CHRISTOPHER BOYD and MARTHA | 
his Wite. 


Maxwext, Counsel for the Prosceution. 
Caines and Price, Counsel for the De- 
fendants. 


Receiving a stolen bank bill, knowing it to have | 
been stolen, is not a misdemeanor within the 
statute. (1 vol R. L. p. 410, sect. 13.)* 


The defendants were indicted for re- 
ceiving three certain promissory notes 
of the Bank of the United States, com- 
monly called bank bills, for the payment 
of g 100 each, the property of Michael 
Fash, feloniously stolen and carried away 
by one James Riley, Mariner ; they, the 
defendants, knowing the said bank bills 
to have been stolen: against the form of 


fendants was laid down, and also to the 

case of Rex vs. Ann Guy, decided in 

1782, and reported in Leach’s Crown 

Law, decided that the offence laid in this 

indictment did not come with the statute. 
| The court so charged the jury, and the 
| defendants w ere acquitted. 


(FORGER¥Y—COUNTERFEITING. ) 


SER NR 


JOHN CONNER’S CASE, 


Maxwea.t, Counsel for the Prosecution. 
Garpenier and Wirson, Counsel for the 
Prisoner. 


The eorporation of New-York authorized John 
Pit: rd, li.cir ay gent, to issue bills, and he did 
so im this form, ‘The corporation of New- 
York promise to pay the bearer seventy-five 
cents, on demand. New-York, Dec. 26, 1814,” 
and signed them with his own name. It was 
held that such were not promissory notes for 
_the payment of money, within the statute, “To 
prevent forgery and counterfeiting.” 

| it seems, that an instrument, to fall within that 

statute. must be such that an action might be 

sustained thereong without recurring to extrin- 
sic testimony. 


The prisoner was indicted in August, 








the statute, &e. 

In opening the prosecution to the jury, || 
Maxwell said, that he was aware that 
there was a question of law arising in 
the case: it had been decided in the 
English authorities, that an offence ot 
this nature does not come within the 
statute ; but, unless he was much mis- 
taken, there was a recent decision pla- 
cing bank bills on the same footing with 
goods and chattels. 

Caines contended that bank bills were, 
in law, mere choses in action; and, that 
it had heen uniformly decided i in England | 
that they did not come within the statute. 

The recorder, after adverting to se- 
veral cases decided in England before 


the Revolution, in which the doctrine | 


contended for by the counsel for the de- 





* That where any person shall buy or receive 
any goods or chattels, of any value whatsoever, 
that shall have been fe ‘loniously taken away, or 
stolen from any other person, knowing the same 
to be stolen, &c. on being convicted, shall be 
vunished by fine and imprisonment. or either 


in his possession with an intention of 
| 
| 
' 


signed by J. Pintard. 


of April instant, 
brought to trial. 





| 
| 
| 
| 
| 
lis 


the indictment. 


out of the window. 


Gardenier, among other 








| the prisoner. 





1815, for forging, uttering, and having 


| uttering, a quantity of corporation notes 
of seventy-five cents, in the usual form, 


For reasons, unnecessary for the pur- 
poses of this report to be detailed, the 
| prosecution was pending until the 16th 
when the cause was 


| It appeared by the testimony of John 
| 8. Dusenberry, one of the marshals, and of 
James Warner, one of the police magis- 
trates, that some time in August, 1815, 
| they found in possession of the prisoner, 
at his own house in the Bowery, one 
hundred and twenty-three counterfeit 
corporation bills of seventy-five cents 
each, among which were those laid in 
He was closely followed 
|| by the otiicers into his chamber, where 
he attempted to cast this bundle of bills 


grounds, 
raised the following one in favour of 














60 THE NEW-YORK, &c. ° 


The instrument set forth m the in-|| The facts were brieily these: Violet 
dictment purports to have been issued | Garish, a black woman, and the prison- 
by an individual, who, it does not ap- jl ers, were fellow servants of Mr. Sullivan, 
pear, was authorized by the corporation || who, for some misconduct, discharged 
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to do that act. As no action could have | Manetti. He vowed revenge ; and told 
been maintained against that body to re- ||the wench, that he intended to do the 


cover the money mentioned in this bill, | 
had it been genuine, without producing | 
proof beyond the instrument itself, it does 
noi full within the statute. 

The mayor said that on the facts in 
the case there was no doubt of the guilt | 
of the prisoner ; but though. he was in| 
some doubt on the question of law raised | 
by the counsel for the prisoner, yet he | 
was inclined to believe it substantial. | 
He, therefore, advised the jury to acquit | 
the prisoner ; and, without leaving their | 
seats, they did so. 


| 


(CONSPIRACY TO ROB, RAVISH, AND BURN.) 
JOSEPH MANETTi and ANDREW 
FERGUSON’S CASE. 


Paice, Counsel for the Prosecution. 
GarpenieR, Counsel for the Prisoners. 


Where two persons are indicted for conspiring 
with other persons, to the jurors unknown, to do 
an unlawful act, and the circumstances on the 
trial should not be sufficient to show that one 
of them conspired, should the jury believe that 
the other conspired with a person not named 
on the recerd, he may be found guilty. 

No person can be legally indicted for an inten- 
tion to do an illegal act, unless he takes 
some step towards its consummation. 


The prisoners, Italians, during the 
term of February last, were indicted for 
a conspiracy. ‘The charge in the first 
count was to rob, in the second to burn, 
the house of John O. Sullivan, and the 
third, to do violence to certain females, 
named in the indictment, living in the 
same house. 


several acts laid in the indictment, and 


‘he induced her, by an offer of money, 


ito accede to his views, and to open the 
| door at a given time, from a signal which 
‘he would give from without. 

| Threatenings also were proved as 
coming from the other prisoner, to the 
same effect ; but there was no evidence 
of an actual confederacy between the 
prisoners to accomplish either of the 
acts charged, though it was proved that 
they had conferences with each other 
in Italian, which the witnesses did not 
junderstand. But in the progress of the 
itrial, sufficient was shown by the testi- 
| mony of Violet Garish, and by other tes- 
timony, that she actually conspired with 
| Manetti to facilitate the nefarious scheme 
he had devised. 

The signal was given at the time ; but 
the scheme having been previously dis- 
covered to Mr. Sullivan, by some or one of 
his other domestics, Azel Conklin and other 
police-oflicers, were placed in the house 
for the purpose of apprehending the pri- 
soners, and they were afterwards taken. 

It was made a question on the trial, 
whether, if the jury should believe that 
Violet Garish conspired with Manetti, 
but that the other prisoner did not con- 
spire, the jury could acquit Ferguson, and 
find the other prisoner guilty. 

The then mayor charged the jury, that 
a man is not punishable by indictment 
for mere threats, without proceeding to 
some act; and that should the jury be- 
lieve that Ferguson did not conspire with 
Manetti, but that he, Manetti, conspired 
with Garish, they might acquit Ferguson 
and find Manetti guilty. 











Both were acquitted by the jury. 




































































